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BeforeSTEELE, Chief JusticeHOLLAND andRIDGELY, Justices.
ORDER

This 4" day of February 2011, upon consideration of theeliants
brief filed pursuant to Supreme Court Rule 26(cRufe 26(c)”), his
attorneys motion to withdraw, and the Stategesponse, it appears to the
Court that:

(1) In April 2009, the appellant, Danny Benton, wadicted for
eight counts of Rape in the First Degree (“RapstBireight counts of Rape
in the Second Degree (“Rape Second”), eight coahtgnlawful Sexual
Contact in the First Degree (“USC First”), and awmunt of Continuous
Sexual Abuse of a Child (*CSAC”). On March 22, P0Benton was

charged by superseding indictment with four courftdRape First, eight



counts of Rape Second, eight counts of USC First,amunt of CSAC, and
two counts of Criminal Contempt.

(2) On March 24, 2010, after a two-day jury tri8lenton was
convicted as charged in the superseding indictr(eith the exception of
the two counts of Criminal Contempt, which wereesed prior to trial). On
June 11, 2010, the Superior Court sentenced Beagdollows: forty-five
years for the first conviction of Rape First anceny-five years for each
additional Rape First conviction; ten years for leaonviction of Rape
Second; five years for each conviction of USC Fiasid twenty-five years
for CSAC. This appeal followed.

(3) On appeal, Benton's defense counsel (“Counsaliyl the
appellee, State of Delaware, agree that the Supé&daurt erroneously
sentenced Benton on eight counts of Rape Firshaged in the April 2009
original indictment instead of four counts of Rapest as charged in the
March 2010 superseding indictment. The Court agvath Counsel and the
State that the record reflects plain error withpess to the sentence imposed
and will remand this matter for resentencing.

(4) With respect to Benton’s criminal convictionSpunsel has
filed a brief and a motion to withdraw pursuantRale 26(c). Counsel

asserts that, based upon a careful and completaimxtion of the record,



there are no arguably appealable issues with regspethe convictions.
Counsel states that he provided Benton with a copyhe motion to
withdraw and the accompanying brief and appendBounsel also asked
Benton to submit any issues that Benton soughait®ron appeal. Benton
has not raised any issues for this Court's conatder. The State has
responded to the position taken by Counsel andnimaged to affirm the
Superior Couts judgment.

(5) The standard and scope of review of a motiowitbdraw and
an accompanying brief under Rule 26(c) is two-fokrst, the Court must
be satisfied that Counsel has made a consciergixasination of the record
and the law for claims that could arguably supploetappeat. Second, the
Court must conduct its own review of the record datermine whether the
appeal is so devoid of at least arguably appealsisiges that it can be
decided without an adversary presentafion.

(6) Inthis case, the Court has reviewed the recardfully and has
concluded that Benton’s appeal is wholly withoutritnend devoid of any
arguably appealable issue with respect to his oaintonvictions. We are

satisfied that Counsel made a conscientious dffogixamine the record and
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the law and properly determined that Benton couwtlraise a meritorious
claim in this appeal as to the convictions.

NOW, THEREFORE, IT IS ORDERED that:

A. The State’'s motion to affirm is GRANTED IN PARTThe
judgment of the Superior Court with respect to Baerg convictions is
AFFIRMED.

B. The June 11, 2010 sentence (as corrected on30uIL010) is
VACATED. This matter is REMANDED to the Superioro@t for
resentencing, upon notice, with Benton and defeosensel present.
Jurisdiction is not retained.

BY THE COURT:

/s Myron T. Steele
Chief Justice




